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~AT&T
Frank S. Simone Suite 1000
Government Affairs Director 1120

20
th Street, NW

Washington DC 20036
202-457-2321
202-263-2660 FAX
fsimonet~attcom

September16, 2003

VIA ELECTRONICFILING

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S. W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte,CCDocketNo. 96-149,VerizonPetitionfor Forbearancefrom the
Prohibitionof sharingOperating,Installation,andMaintenanceFunctionsUnder
Section53.203(a)(2)ofthe Commission’sRules

DearMs. Dortch:

On Monday,September15, 2003,Aryeh Friedmanandtheundersignedof AT&T and
Dr. Lee Selwyn andHilary Thompson,of EconomicsandTechnology,Inc., metby telephone
with PamelaMegnaandChristi Shewmanof theWirelineCompetitionBureau’sCompetition
Policy Division. The purposeof the meetingwas to discussDr. Selwyn’swritten submissions
in the above-captionedproceedingandVerizon’s August 11,2003 responseto those
arguments.Theattacheddocumentprovidesasummaryof thetopicsdiscussedandwas
distributedvia electronicmail to the Commissionstaffon the call.

Consistentwith Section1.1206of the Commission’srules, I amfiling oneelectronic
copyof this noticeandrequestthatyouplace it in the recordof theabove-captioned
proceeding.

Sincerely,

ATTACHMENT

cc: W. Dever
P. Megna
C. Shewman
R. Tanner



CC DocketNo. 96-149
VerizonPetitionforForbearancefrom theProhibitionof Sharing

OI&M FunctionsUnderSection53.203(a)(2)of the Commission’sRules

Verizon has not demonstratedthat OI&M integration will result in any net savings in
resourcesused.

• In fact, Verizon’scharacterizationoftheFCC’s affiliate transactionrulesasbeing“based
on fully distributedcostprinciples”underscorestheconcernabouthowGM intendsto
“pay” the VerizonBOCsfor OI&M servicesthattheBOC would provideif Verizon’s
forbearancepetition is granted.

• Section272 Affiliate transactionsaresupposedto bebasedupon“arm’s length”
principlesrequiringthattheBOC ILEC realizethefull marketvalueoftheservice
provided,notmerelythat it be reimbursedfor its costs. Verizonandthe otherBOCshave
flauntedthis requirementby exploitingthe“prevailingcompanyprice” loopholefor
virtually all affiliate transactions,ensuringthattheBOC neverreceivesfull andfair
marketvaluefor theservicesit provides.

• Verizon’suseofthe “prevailingcompanyprice” loopholeis premiseduponits
representationthat all servicesbeingfurnishedto a Sec.272 affiliate will be offeredand
availableon anondiscriminatorybasisto nonaffiliatedfirms.

• Verizon’sclaimsthatit will provideOI&M servicesto unaffiliatedentitieson a
nondiscriminatorybasisaredisingenuousconsideringthat Verizonregularlystructuresits
affiliate transactionssuchthat, asapracticalmatter,only theVerizonaffiliate is capable
ofusing the serviceor qualifying for the lowestprice. For example,its Section272(b)
postingregardingbilling andcollectionofferslargediscountsto “any” purchaserofthese
servicesthat provides85%ofits totalVerizon enduserbilling to Verizonfor
processing.’Theonly entity that would typically qualify for thisdiscountis, of course,
VerizonLongDistance.

• Verizonassertsthat it “would file CostAllocation Manual(‘CAM’) changes”using time
reportingcodes“to be createdanddefined” (see,VerizonJune24, 2003 exparteat 4)
and “new non-regulatedcostpoolsasnecessary”that shouldallay any fearthat it “would
violatethe Commission’sPart 64 costallocationrulesby failing to allocateBOC OI&M
expensesto the section272 affiliatesat fully distributedcost. Verizon August 11, 2003 cx
parte at 3. But thepossibility ofundefinedcostsandpossiblenewcostpoolswould not
helpto detector deterany costmisallocationby Verizon. ARMIS reportssimply reporta
regulated/non-regulatedsplit, anddo not lend themselvesto tracingbackspecific
expenses.Moreoverlater, after-the-factauditsareinsufficientto detercurrent
misallocation.

‘See,http:!/www.verizonld.com/PDFs/arn06bsarates08-04-03.pdf.
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CCDocketNo. 96-149
VerizonPetition forForbearancefrom theProhibitionof Sharing

OI&M FunctionsUnderSection53.203(a)(2)of theCo,nrnission’sRules

Verizon is unclearasto whether the GNI OSSfunctions will be provided by BOC
personnelusing GNI OSS,or through modifications to the BOC’s OSS.

• Verizonappearsto havetold theFCCstaffthat BOC personnelwill continueto utilize
GM’s OSS.

• However,in theJune4 exparteAttachment3 at5, note4, Verizonstatesthat if the
Petitionis grantedGNI will thenavoid the costof purchasingsoftwareandhardware
updatesfor its OSS. But if GM ceasespurchasingsoftwareandhardwareupdatesfor
GM’s OSS,that implies that GM intendsto abandonits OSSand rely insteadsolely
upontheBOC’s systems.

• After yearsofclaiming thatit wasimpracticalfor Verizonto grantothersaccessto the
BOC’s OSS,Verizonapparentlynow intendsto give GM accessto its BOC OSSif it is
no longersubjectto OI&M separation.This would thenrequirethattheVerizonBOCs
afford directaccessto theirOSSto nonaffihiatedCLECsandIXCs, somethingthatthey
havelong insistedcannotbe done— andwhich theyhavenotexplainedhow it will be
doneif theforbearancepetition is granted.

Verizon has alwaysbeenfree to contract with any number of unaffihiated entities for many
of the OI&M servicesthat it now seeksto “purchase” from the BOC.

• For example,Verizon could havecontractedwith any numberofother “call center”
serviceprovidersfor backoffice operatorservices,andtherebyavoidedthecostof
building theAltoonaandWorcesteroperatorservicefacilities thatit claimswasmade
necessaryspecificallybecauseofthe OI&M separationrequirement.

• However,suchacontractwould havebeenatruearm’s lengthtransaction,andwould
thereforealmostcertainlyrepresentan out ofpocketcostto Verizonhigherthanthe fully
distributedcostVerizon intendsto chargeitself.

• Hence,the“savings” thatVerizonnow claimswill resultfrom OI&M integrationis, in
reality, primarily if not solelyattributableto the fact thatits “prevailingcompanyprice”
transferpricewill be well belowthe fair marketvalueoftheservicesthattheBOC will
be providing to theSec.272 affiliates.

Verizon’s intentions regarding the expansionor overextensionof the BOC workforce are
not clear.

• Verizon’snewestclaim is that it doesnot assumean “absorptionwithout incurring
additional cost” of GNI work by BOCemployees.However,this assertionis beliedby
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CC DocketNo. 96-149
VerizonPetitionforForbearancefrom the ProhibitionofSharing

OI&M FunctionsUnderSection53.203(a)(2)of theCommission’sRules

statementssuchas, “[t]his over-dependenceon vendor-suppliedlaborwould not have
beennecessaryif Verizoncould haveusedBOC personnel,which hadboththenecessary
skill setsaswell astheubiquitouspresenceto performOI&M servicesfor GNI on an as-
neededbasis” (HowardSupplementalDeclaration,at 3).

Importantly, it wasVerizon,not AT&T, that had first raisedthe notionof“absorption”of
the GNI requirementswithin BOC workforces:

June24 ex parteat 7:

“ProfessionalServices— ... Furthermore,thereareenoughlocal exchangecarrier
technicianin geographicareaswhereGNI built its HubsandPOPs thattheworkcouldbe
absorbedby theexistingstaffof localexchangecarrier technicians(GNI employees34
technicianscomparedto thousandsemployedby the local exchangecarrier).” Emphasis
supplied.

“BackOffice — ... theexisting local exchangecarrier611 centers(CustomerRepair
ServiceAnsweringBureau,or CRSAB) cando thesamething andtheyare sufficiently
large to absorb the incrementalwork. Theexisting local exchangecarrierRecent
ChangeAdministrationCenter,or RCMAC, is likewiseableandsufficientlylarge to
absorbthe incrementalmanualprovisioningof longdistanceorders.” Emphasis
supplied.

Verizon’s claim that the existenceof price cap regulation removesits incentivesto cross-
subsidizeits Sec.272 affiliates is patently false.

CALLSis not “pureprice caps”asVerizonclaims. However,evenif it were, Verizon
would still haveapowerful incentiveto shift costsoutofits longdistanceaffiliates soas
to enhancetheirability to competewith nonintegratedrivals.

CALLSis set to expire— andto be reviewedandperhapsreplaced— in 2005, Indeed,
whentheCALLSplanwasadoptedby theFCC, theCommissionspecificallyexpressed
theexpectationthatby 2005:

“. .increasedcompetitionwill serveto constrainaccessratesin the later yearsofthe
CALLS ProposalasX-factor reductionsarephasedout. We believethat marketforces,
insteadofregulatoryprescription,shouldbeusedto constrainpriceswheneverpossible.
As competitorsutilizing a rangeoftechnologies,includingcable,cellular,MMDS and
LMDS, continueto enterthe local exchangemarket,weexpectthat rateswill continueto
decrease...Therefore,the significantup-frontreductionscoupledwith increased
competitionultimatelyshouldresultin accesschargesthat arecomparableto thosethat

3



CC DocketNo. 96-149
VerizonPetitionforForbearancefromtheProhibition ofSharing

OI&M FunctionsUnderSection53 .203(a)(2)of the Commission’sRules

would beachievedunderout currentpricecapsystemoverthe five-yeartermofthe
CALLS Proposal.Furthermore,afterthefive yeartermwecanre-examinetheissueto
determinewhethercompetitionhasemergedto constrainrateseffectively.”2

That,of course,hasnot happened,andis unlikely to happenby 2005.

AlthoughVerizonwould like to relegateto mere“speculation”the issueofCommission
reviewof pricecapsand ofCALLS,with theexpirationofCALLSandan accessmarket
thatis still far from beingcompetitive,the Commissionwill necessarilyhaveto consider
thefutureof accesschargesandofpricecapregulationgenerally. If Verizon is ableto
loadcostsontoits ILECs, thosecosts(if not detectedandeliminated)could thenbeused
to supportahigher overallILEC accesschargeratelevel anda lessonerous(from
Verizon’sperspective)priceadjustmentmechanismundera reexaminationofCALLS
andpossiblereinitializationofaccesschargesat the 11.25%ILEC authorizedrateof
return.

2AccessChargeReform,CC DocketNo. 96-262,SixthReportandOrder, CC DocketNos. 96-262and94-1,Report

andOrder, CC DocketNo. 99-249,EleventhReportandOrder, CC DocketNo. 96-45, 15 FCCRcd 12962,13031
(2000).
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Frank S. Simone Suite 1000
Government Affairs Director 1120

20
th Street, NW

Washington DC 20036
202-457-2321
202-263-2660 FAX
fsimone~att.com

October1, 2003

VIA ELECTRONICFILNG

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S.W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte,CC DocketNo. 96-149,Verizon Petitionfor Forbearancefrom the
Prohibitionof sharingOperating,Installation,andMaintenanceFunctionsUnder
Section53.203(a)(2)ofthe Commission’sRules

DearMs. Dortch:

Attachedpleasefind AT&T’s responseto Verizon’s August11, 2003 written exparte

submissionin theabove-captionedproceeding.
Consistentwith Section1.1206of theCommission’srules, I amfiling oneelectronic

copyof this noticeandrequestthat youplaceit in therecordof the above-captioned
proceeding.

Sincerely,

ATTACHMENT

cc: W. Malier
J. Carlisle
M. Carey
W. Dever
P. Megna
C. Shewman
R. Tanner



~AT&T

Aryeh S. Friedman Room 3A231
Senior Attorney 900 Route 202/206 North

Bedminster, NJ 07921
Phone: 908 532-1831
Fax: 908 532-1281
EMail: friedman~att.com

October1, 2003

VIA E-MAIL

MarleneDortch
Secretary
FederalCommunicationsCommission
~ 12~Street,SW., TW-A-325
Washington,DC 20554

Re: VerizonPetitionfor Forbearancefrom theProhibition ofSharing
Operating, Installation,andMaintenanceFunctionsUnderSection
53.203(a)(2) oftheCommission‘s Rules,CC DocketNo. 96-149

DearMs. Dortch:

AT&T Corp. (“AT&T”), herebyrespondsto Verizon’sAugust 11, 2003 exparte.
Thatexpartestill doesnotcurethefailure of Verizonto produceany credibleevidence
thattheOI&M safeguard,foundby theCommissionto be“necessary”to prevent“unjust[]
andunreasonablydiscriminatory”practicesby Verizon,’ hasimposedany costson
Verizon,2 Thatthe OI&M safeguardin no way hindersVerizonis reflectedby therealities

1 SeeNon-AccountingSafeguardsOrder ¶ 163 (“[a]llowing aBOC to contractwith the
section272 affiliate for operating,installationandmaintenanceserviceswould
inevitably affordthe affiliate accessto theBOC’sfacilities that is superiorto that
grantedto theaffiliate’s competitors”);Non-AccountingSafeguardsSecondOrder On
Reconsideration¶ 12; Non-AccountingSafeguardsThirdOrderOnReconsideration
¶ 20.

2 Forthereasonssetforth in AT&T’s July 9, 2003 exparterespondingto Verizon’s
June4, June17, andJune24, 2003, expartefilings (“AT&T’s July 9, 2003
substantiveexparte”) at 3, no matterhow costlycompliancewith the OI&M
safeguardsis claimedto be, so longasthereis a “strongconnection”betweenthose
safeguardsandtheprotectionoflong distancecompetition,theyare“necessary”
within themeaningof Section10 andforbearancemaynot be granted.As further
demonstratedby AT&T in a separateexpartefiled the sameday, theCommission



ofthemarketplace.Despitethealleged“costs” oftheSection272 safeguards,Verizon,in
the twoyearsfollowing its entryto New York, hashadno problemachievinga 34 percent
marketsharein that state. Verizonhascapturedmoremarketsharein 24 monthsthanall
AT&T’s interexchangecompetitorscombinedwereableto realizetenyearsafter
implementationofequalaccessin 1985.~Thereis simply no basisin therecordfor
forbearingfrom theOI&M safeguardthat will, in any event,expireassoonasSection272
sunsetsin eachof theBOC’s states.4

AT&T would furthernotethat theCommission,in finding theBOCsnon-dominant
in theLEC ClassificationOrder,5did sobecausetheBOCs’ affiliateswererequiredby
section272to be “structurallyseparate”from theBOCsandto “operateindependently”
from the BOCs.6 At thetimetheLECClass~ficationOrderwas issued,the“operate
independently”requirementhad beenconstruedby theCommissionto includethe OI&M
restriction. ShouldtheCommissionnow forbeartheOI&M requirement,thenon-
dominancedeterminationwould no longerbevalid.

1. GNI’s CostSavingsClaimsRemainUnsubstantiated

As demonstratedby AT&T’s prior expartefilings, Verizonhasutterly failed to
substantiateits ipsedixit costsavingsclaim.7 TheSupplementalDeclarationofFred
Howard(“Howard SupplementalDeclaration”)appendedto Verizon’sAugust11, 2003 cx
partedoesnot curethis failure to substantiateVerizon’s claims.

cannotin any eventforbearunderSection10(d)from applying section272(b)(1)’s
“operateindependently”requirementincluding theoperation,installation,and
maintenance(“OI&M”) safeguard.

~ FurtherNoticeofProposedRulemakingproceedingin FCCWC DocketNo. 02-112
andCC DocketNo. 00-175,FCC03-111FCC03-111(rel. May 19, 2003)(“Non-
DominanceFNPRM”), ReplyDeclarationofLeeL. Selwynappendedto AT&T’s
Comments(July 28, 2003)¶~J8, 53 and67.

‘~‘ Indeed,Verizon’s submissionofa costanalysisthatgoesthrough2006, eventhough
thebulk ofVerizonterritory will be freeoftheOI&M safeguardin 2004 and2005,
materiallyandartificially inflatesVerizon’s costsby not taking into accountthe
impactoftheseSection272 sunsets.Morespecifically,assumingthatthe Commission
will, asoccurredin New York andTexas,see,PublicNotice,Section272 Sunsetsfor
Verizonin New YorkStateby OperationofLaw on December23, 2002Pursuantto
Section271(/)(1),WC DocketNo. 02-112, 17 FCCRcd. 26864(2002);Public Notice,
18 FCCRcd. 13566(2003) (“TexasSunsetNotice”), allow section272 to sunset
withoutextensionin theremainingVerizonstates,section272 will sunsetin
Massachusettsin April, 2004; in Pennsylvaniain September,2004; in NewJerseyin
March 2005; andin Virginia in October2005.

~ SecondReportandOrder,RegulatoryTreatmentofLECProvisionofInterexchange
ServicesOriginating in theLEC‘s LocalExchangeArea, 12 FCCRcd. 15756, ¶~J83,
158-61 (1997)(“LEC Class~fication Order”), unrelatedprovisionsmodified,Orderon
Reconsideration,RegulatoryTreatmentofLECProvisionofInterexchangeServices
Originatingin theLEC ‘s LocalExchangeArea, 12 FCCRcd. 8730(1997).

6 Id. ¶91, 112-18.
‘~ See,AT&T’s July 9, 2003 substantiveexparteat 3-4.

-2-



In his SupplementalDeclaration,Mr. Howardseeksto cure Verizon’sdefective
evidentiaryshowingby now assertingthat he has“first-handknowledge”ofthe
percentagesanddollaramountsandthegeneralizeddescriptionofassumptionscontained
in Verizon’sMay 12, 2003, June4, 2003 andJune24, 2003expartes.8Evenif
Mr. Howardhad“first handknowledge”ofthenumbersandassumptionsincludedin those
expartes,ageneralavermentto that effect is no substitutefortheunderlyingdata,
including financialreports,andrelatedworkpapersthat Verizoncouldandshouldhave
submittedundertheProtectiveOrder. Thus,neithertheCommissionnorcommenters
couldtestandverify Verizon’snumbers,calculationsorassumptions,suchas, for
example,laborrates,capitalcosts,depreciationlives, andwhetherthecostsin questionare
actually“driven” by section272 andtheprohibition on OI&M sharing,in particular.

Moreover,it is eminentlyclearfrom Mr. Howard’s SupplementalDeclarationthat
Mr. Howardin factdoesnothave“personalknowledge”oftheunderlyingcostdata. As
Mr. Howardhimselfavers,in preparingall threeexpartes,“Verizon askedthe subject
matterexpertsin eachjob functionto estimatethecoststhatwould havebeenincurredif
theyhadbeenableto asktheBOCsto performtheOI&M servicesratherthanto developa
separateworkforceor hire outsidecontractors.”9Thus, it is the“GNI subjectmatter
expertsrepresentingOperations,InformationTechnology,Engineering,BusinessServices
andFinance”0who arethe personswith “personalknowledge”and affidavits shouldhave
beensubmittedby eachof thesubjectmatterexpertsconsultedsettingforth: (i) their
backgroundandareaofexpertise;(ii) whatthey lookedatand relied upon;(iii) how the
specificnumericalvaluesofthevariouspercentageshad beenarrivedat; (iv) what facts
theyrelied upon,(v) what analysestheyconducted,and(vi) whatefforts theymadeto
examineand verify thereasonablenessofthe “assumptions”that hadbeenutilized.

In responseto AT&T’s concernsthat Verizon’scostanalysiswasincomplete
becauseit reflectedonly thecostsavoidedby GM but not theadditional costsincurredby
theBOC,Mr. Howard’saversthat “the Verizonpetitionwasreviewedby BOC
representatives”but that GNI did not “include theBOCoperationalpersonnelin the
developmentofthecoststudy.”2 But theexpertiseoftheunidentifiedrepresentatives
(who wereapparentlyotherthanoperationalpersonnel)is notprovided. Nor doesMr.
Howard’sdeclarationdiscloseto whatextentthoserepresentativesconcurredthat GNT’s
“avoided[GM] cost” analysiscorrelatedwith thearms-lengthpricethat, asshown
below,’3theBOC mustchargeGNI underthe affiliate transactionrules.

8 HowardSupplementalDeclaration,¶ 2.

~ Id.,1J3.
‘° Id.,~J4.

~ It appearstheyweregivenaccessto GM’s internal proprietarydatain apparent
disregardoftherequiredstructuralseparationbetweenthetwo entities.

12 HowardSupplementalDeclaration,¶ 4.

13 Item 3 at page5 below.
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2. GNI‘s Restatementof its “Absorption“ArgumentInto an “Economiesof
ScaleandScope“Argumentis Similarly UnsubstantiatedandNot Credible

In its June24, 2003 exparte,Verizonstatedthat the incumbentLEC’s “existing
staff’ and “existing” facilities would “absorb”all ofGNI’s OI&M work.’4 Verizonnow
contendsthat this“absorption” claim(resultingin almost60%costsavingsto GNI)’5 was
not basedon theassumption“that theBOC is working inefficiently andthat it would
provideOI&M servicesusingworkersthat arecurrentlyidle” but ratherthat “[b]y
purchasingservicesfrom theBOC, GNI couldtakeadvantageoftheBOC’s economiesof
scaleandscope.”6

Efficiencyclaimssuchas“economiesof scaleandscope”shouldbe substantiated
“so thattheAgencycanver~fybyreasonablemeansthe likelihoodandmagnitudeofeach
assertedefficiency.”7 Verizon’seconomiesof scalesavingsclaim 18 is supportedonly by
its ipsedixit assertionsofsavingsandgeneralavermentsabouttheBOC’ s substantially
largerworkforce.19 Thatis clearlyinsufficient where,ashere,it could havebeen
substantiatedwith theunderlyinghistoricaldataand relatedworkpapers,andby affidavits
from the specificsubjectmatterexperts.

Thepresenceofmultiple facilities-basedlongdistancecarriersconfirmsthat the
“minimum efficient scale” ofoperations— thepoint atwhich the long runaverageunit cost
levelsoff— occursat outputlevelsthatarea small fractionoftotal industrycapacity.
Thus, Verizon’s general“sizeof operation”avermentrings hollow in light ofVerizon’s
claim that VerizonLong Distance(“VerizonLD”) is the third largestproviderof
interexchangeservicein theUnited States,exceedingin sizeotherlong distancecarriers
that havethemselvesachieved“minimum efficient scale.”2°At that level of operations,

‘~ See,Verizon’sJune24, 2003 exparteat 7, discussingboth “ProfessionalServices
(“[GM’s] work couldbe absorbedby theexistingstaffoflocal exchangecarrier
technicians”) andBack Office (“the existinglocal exchangecarrier611 centers... are
sufficientlylarge to absorbthe incrementalwork [and t]he existinglocal exchange
carrierRecentChangeAdministrationCenter,orRCMAC, is likewiseableand
sufficientlylarge to absorbthe incrementalmanualprovisioningoflong distance
orders”) (emphasissupplied).

‘~ Thatis, Verizonclaimsthat forbearancewill allow it to save$183 million out of the
$298 million (approximately60%)it would haveotherwisespentbetween2003 and
2006. VerizonAugust 11, 2003 exparteat6.

16 HowardSupplementalDeclaration¶ 5; seealso, VerizonAugust 11, 2003exparteat
2.

17 See,e.g., Departmentof Justiceand FederalTradeCommission,Revisionto the
HorizontalMergerGuidelines(April 8, 1997)(“Efficiency Guidelines”) at 1
(emphasisadded).

18 Verizon’sbaldassertionof“economiesof scope”is neverexplainedanywherein
Verizon’smanyfilings in this proceeding.

19 HowardSupplementalDeclaration¶ 5 (“Theseeconomiesareshownin the net
reductionin GNI’ s projectedbudgetwith OI&M relief’).

20 VerizonPressRelease,“VerizonNow Third LargestLong-DistanceCompany,Passes
Sprintwith Morethan 10 Million Customers,VarietyofLong DistancePlansPower
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VerizonLD, and its networkproviderGM, shouldbeoperatingat ornearminimum
averagecost,i.e., shouldhavebeenableto achievemostor all ofthepotentialeconomies
ofscaleorscope(i.e., shouldhaveachieved“minimum efficient scale”), suchthatthe
magnitudeofanybonafideadditional economiesof scalearisingfrom integrationof its
operationswith the VerizonBOCswould be minimal, perhapsevenzero.

Moreover,the economiesof scaleclaimedby GM couldbeachievedwithout
eliminatingthe OI&M safeguards.For example,Verizoncouldhavecontractedwith any
numberofother“call center” serviceprovidersfor backoffice operatorservices,and
therebyavoidedthecostofbuilding theAltoonaandWorcesteroperatorservicefacilities
thatit claimswasmadenecessaryspecificallybecauseofthe OI&M separation
requirement.However,suchacontractwould havebeenatruearm’s lengthtransaction,
andwould thereforealmostcertainlyrepresentan out ofpocketcostto Verizonhigherthan
thefully distributedcostVerizon intendsto chargeitself21

3. GNI‘s CostSavingsCalculationsareBasedon anArtijflcial “Prevailing
CompanyPrice” Calculationthat Will NotPracticallyBeAvailableto
UnaffiliatedIXCs

Verizonfurther assertsthat the$115million GM would haveto pay theBOC over
thefouryearperiod22“reflectedtheincrementalcostthat theBOCsincurto provideOI&M
servicesto a section272 affiliate [that]will bechargedto thataffiliate onafully
distributedcostbasis”consistentwith theaffiliate costallocationrules.23 Verizon’s
characterizationoftheFCC’s affiliate transactionrulesasbeing“basedon fully distributed
costprinciples”underscorestheconcernaboutwhetherGM will be paying an artificially
low priceto theVerizonBOC for OI&M servicesif Verizon’s forbearancepetition is
granted. Section272 affiliate transactionsaresupposedto bebasedupon“arm’s length”
principlesrequiringthattheBOC ILEC realizethe full marketvalueofthe service
provided,notmerelythat it be reimbursedfor its costs.

Verizonhasevadedthisrequirementin thepastby exploitinga “prevailing
companyprice” loopholefor affiliate transactions,ensuringthat theBOC neverreceives
full andfair marketvaluefor the servicesit provides. Verizon’suseofthe“prevailing
companyprice” loopholeis premiseduponits representationthat all servicesbeing
furnishedto asection272 affiliate will beofferedand availableon anondiscriminatory
basisto nonaffiliatedfirms.

But Verizon’s claimsthat it will provideOI&M servicesto unaffiliated entitieson a
nondiscriminatorybasisare disingenuous,consideringthat Verizonregularlystructuresits
affiliate transactionssuchthat, asa practicalmatter,only theVerizonaffiliate is capableof
using theserviceor qualifying for the lowestprice. For example,its Section272(b)

CustomizedServicePackages,”January7, 2003.
http://newscenter.verizon.comlproactive/newsroom/release.vtml?id78494&PROACT
IVEJD=cecec7c8c8cecccbcbc5cecfcfcfc5cececdc8c9cfcbcacacac5cf

21 Discussedmorefully in the nextsection.
22 Seen.l5supra.
23 VerizonAugust 11, 2003 exparteat3; HowardSupplementalDeclaration¶ 5.
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postingregardingbilling andcollectionofferslargediscountsto “any” purchaserofthese
servicesthat provides85%of its total Verizonenduserbilling to Verizon for processing.24

Theonly entity that would typically qualify for this discountis, ofcourse,VerizonLong
Distance.

4. GNI ‘s “Undertaking” to File CostAllocationManualChangesWill Neither
HelpDetectNor Will It Deter theMisallocationofOI&ZvI Costs

Verizonassertsthattherecouldbeno misallocationofOI&M expensesbecauseit
“would file CostAllocationManual(‘CAM’) changesto capturethesecosts,”using time
reportingcodes“to be createdanddefined” (VerizonJune24, 2003exparteat4) and“new
non-regulatedcostpoolsasnecessary.”25Without knowing whatcostpoolsVerizonwill
unilaterallydeem“necessary”orwhat “definitions” GM will usefor thetime reporting
codes,Verizon’s assurancesaremeaningless.26Norwould meaningfuldefinitionsandthe
inclusionofnecessarycostpoolscuretheproblem. TheCAM data,evenwith the changes
proposedby Verizonwould not, for example,allow regulatorsto determinewhetheror
howtheBOC allocatedjoint OI&M costs. That is, for ajoint local and long distance
installationorrepairservicecall, would GNI be chargedonly for the“incremental” long
distanceportionofthework so thatit would notbechargedfor its allocableportionofthe
joint costofsendingthefield forceandvehiclesto thejob site?

ARMIS simplyreportsa regulated/non-regulatedsplit, which doesnot lend itself to
tracingbackspecificexpenses.Later, after-the-factauditsare insufficientto detector
detercurrentmisallocation. As therecentVerizonNAL27 demonstrates,suchafter-the-fact
auditsarean ineffectivemeansfor policing -- let alonepreventing-- violationsof
Section272.28 The VerizonNAL validatestheCommission’sconcern,expressedherein,
thatthesharingof OI&M serviceswould force it to engagein “excessive,costlyand

24 See,http://www.verizonld.com/PDFs/am06bsarates08-04-03.pdf.
25 VerizonAugust 11, 2003 exparteat 3.
26 In its OriginalPetition,Verizonstatedthat it would useexisting time reportingcodes

anddid not think therewould be any necessarychangesfor monitoringcost
allocations.Verizon’s Petitionfor Forbearance(August5, 2002)at 4.

27 In theMatter ofVerizonTelephoneCompanies,Inc. ApparentLiabilityfor Forfeiture,
File No. EB-03-IH-0245(rel. Sept.8, 2003).

28 Therethe Commissionfound that the Section272 biennialaudit showedthat “Verizon
failed to recordatotal of43 transactions[out of 70 sampled]accordingto themethods
specifiedin section32.27” sothat “Verizon hasapparentlyfailed to justify its
accountingentriesfor approximately$16 million in servicesprovidedto its section
272 affiliate;” id, ¶ 13 andimposeda fine of $283,000. Id, ¶ 17. FortheInternet
postingviolations, “becausewe arebarredby the oneyearstatuteoflimitations” all
theCommissioncoulddo was“admonishthecompany.”Id, ¶ 13. Finally, although
theaudit guidelinesrequireddisaggregationofservicefor purposesof measuring
performance,becauseVerizonunilaterallyinducedtheauditorto adoptmeasurements
that did not disaggregatethedata(seeAT&T Commentson theBiennialAudit at 16-
22) “to a level sufficient to permita service-by-servicediscriminationanalysis”the
Commissiondeclinedto find any violation. Id, ¶ 16, n.18.
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burdensome”auditingand monitoringof“day-to-dayactivities” in orderto ensurethat the
BOCswerenot usingOI&M asatool for anticompetitivepractices.29

5. Verizon‘s Relianceon Price CapRegulationAsAnEffectiveDeterrentto
Cross-SubsidizationIgnorestheRealitiesofthatRegulation

Dr. Selwynhasfully describedin this3°andrelatedproceedings,3’how evenif
CALLSwere“pure pricecaps,”Verizonwould still haveapowerful incentiveto shift
costsout of its long distanceaffiliatessoasto enhancetheirability to competewith
nonintegratedrivals. In any event,CALLSis not “pure pricecaps” asVerizonclaims,
becauseit is scheduledto expirein July 2005,andtheCommissionhasexpressly
committedto reexamineILEC price capsif, atthetime that CALLSexpires,the level of
competitionis still not sufficient to constrainrateseffectively. Indeed,whentheCALLS
planwasadoptedby theFCC,the Commissionspecificallyexpressedtheexpectationthat
by 2005:

“increasedcompetitionwill serveto constrainaccessratesin thelater yearsofthe
CALLS ProposalasX-factor reductionsarephasedout. We believethat market
forces,insteadofregulatoryprescription,shouldbeusedto constrainprices
wheneverpossible. As competitorsutilizing arangeoftechnologies,including
cable,cellular,MMDS andLMDS, continueto enterthe local exchangemarket,we
expectthat rateswill continueto decrease....Therefore,thesignificantup-front
reductionscoupledwith increasedcompetitionultimately shouldresultin access
chargesthat are comparableto thosethatwould beachievedunderourcurrentprice
cap systemover thefive-yeartermof theCALLS Proposal. Furthermore,afterthe
five yeartermwecanre-examinetheissueto determinewhethercompetitionhas
emergedto constrainrateseffectively.”32

That,ofcourse,hasnot happened,andis unlikely to happenby 2005.

AlthoughVerizonwould like to relegateto mere“speculation”theissueof
CommissionreviewofpricecapsandofCALLS,33with the expirationofCALLSand an
accessmarketthatis still far from beingcompetitive,the Commissionwill necessarily
haveto considerthefutureofaccesschargesandofpricecapregulationgenerally. This
affectsVerizon’s currentincentivesandconduct, If Verizonis ableto loadcostsonto its
ILECs, thosecosts(if not detectedandeliminated)could thenbe usedto supportahigher

29 BOC SeparationOrder¶ 70.
30 See,Ex ParteDeclarationofLeeL. Selwyn, appendedto AT&T’s Comments

CC DocketNo. 96-149(November15, 2002)¶~44-45.
31 See,DeclarationofLeeL. Selwyn appendedto AT&T’s Commentsin theNon-

DominanceFNPRM~(June30, 2003)¶~97-103(“Price Capplansoftenallow upward;
ReplyDeclarationofLeeL. Selwynappendedto AT&T’s Commentsin theNon-
DominanceFNPRM’(July 28, 2003)¶~J57-58.

32 AccessChargeReform,CC DocketNo. 96-262,SixthReportandOrder, CC Docket
Nos.96-262and94-1,ReportandOrder, CC DocketNo. 99-249,EleventhReport
andOrder, CC DocketNo. 96-45, 15 FCCRcd 12962, 13031 (2000).

‘~ VerizonAugust 11, 2003 exparteat3.
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overallILEC accesschargeratelevel andalessonerous(from Verizon’sperspective)price
adjustmentmechanismundera reexaminationofCALLS andpossiblereinitializationof
accesschargesat the 11.25%ILEC authorizedrateofreturn.

6. The SavingsGNIClaimsWill BeRealizedon OSSSystemsis Basedon
GNI‘s DiscriminatoryAccessto theBOCsOSSSystems

In the June4 exparte,Attachment3 at 5, note4, Verizonstatesthat “[b]ecause
OSSsuitesarealreadyin placewith considerablesoftwareandhardwarecapital
investment,the incrementalsavingsfor OSS dueto eliminationofthesection272
restrictionsin thefutureare relatively small, relatingprimarily to reductionsin theneedto
purchasesoftwareandhardwareupdatesin the future.” In light ofthepurportedneedfor
forbearanceto servethemostdemandinglargebusinesscustomer,34onewouldassumethat
if GNI will notupdateits systems,GM will use“the BOCsOSS [that] couldperformthe
sametaskswith little modification.”35

After yearsof claimingthat it wasimpracticalfor Verizonto grantothersaccessto
theBOC’s OSS,Verizonapparentlynow intendsto give GNI accessto its BOC OSSif it
is no longersubjectto OI&M separation.This would thenrequirethattheVerizonBOCs
afford directaccessto theirOSSto nonaffiliatedCLECsand IXCs, somethingthatthey
havelonginsistedcannotbe done36

— andtheyhavenotexplainedhow it will be doneif
theforbearancepetition is granted.

VerizondoesnotpresentlyprovidenonaffiliatedCLECsandIXCs with direct
accessto its OSS. Instead,carriersarerequiredto communicatewith Verizon’s OSSusing
avarietyofmanualandelectronicorderformsandothermessageformats,transmittedvia
speciallydesignedinterfacesbetweentheirsystemsandVerizon’ s. For example,rather
thanobtainingdirectaccessto Verizondatabasesto orderservicesandto checkthestatus
of pendingorders,nonaffiliatedcarriersarerequiredto submit“requests”that arethen
respondedto by Verizon’s systemsorby Verizonpersonnel.Beforea carrier’s“request”
canbe processedby Verizon,it mustbe checkedfor completenessby Verizonsystems
and/orpersonnel,andwill frequentlybe returnedunfulfilled to therequestingcarrierif the

‘~ DeclarationofStevenG. McCully appendedto Verizon’sPetitionfor Forbearance,
passim.

‘~ Verizon’sPetitionfor Forbearanceat 3.
36 See e.g., CommonwealthOfMassachusettsDepartmentOfTelecommunicationsAnd

Energy,Investigationby theDepartmenton its ownMotionInto theappropriate
Pricing, basedupon TotalElementLong-RunIncrementalCosts,for Unbundled
NetworkElementsandCombinationsofUnbundledNetworkElements,andthe
AppropriateAvoidedCostDiscountFor VerizonNewEngland,Inc. d/b/aVerizon
Massachusetts’ResaleServicesin theCommonwealthofMassachusetts,D.T.E. 01-20
(“MassachusettsTiNE ratescase”),Direct TestimonyofLouisD. Minion onbehalfof
VerizonMassachusettson CostsAnd RatesForAccessTo OSS(May 4, 2001)at 4-5
and 14-15(CLECsarenot permittedto accessVerizon’s OSS directly, but instead
mustdo sothrough“interfaces” or “gateway” systemsspeciallydevelopedby Verizon
for this purpose;madeclearthat this differs from themannerin whichVerizon’sown
personnelaccessits OSS).
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requiredinformationis incompleteor incorrect. UndertheexistingOI&M separation
requirements,GNI (and othersection272 affiliates)presumablycommunicatewith
Verizon’s OSS in exactlythis manner,like any nonaffiliatedcarrier.

However,if theOI&M restrictionis lifted, GM would thenbeaffordeddirect
accessto Verizon’s OSS,bypassingthesevariousinterfacesandmessagingrequirements,
andavoidingthevariousdelaysand opportunitiesfor error createdthereby.Of course,
affordingGM suchdirectaccessto theVerizonBOCs’ OSSwould requirethatVerizon
offer similar directaccessto othercarriersvia section272(b)(5)postings. Verizonhas
offeredno detailsasto how suchdirect accessto its BOCs’ OSSwould bepractically and
economicallyprovidedto nonaffiliatedcarriers,norhasit explainedwhy it couldnothave
madesuchdirectaccessavailableall along,ratherthansubjectingits competitorsto what
now appearsto havebeendeliberatelydegradedinterfacearrangements.Indeedif, as
Verizonnow apparentlyclaims, it would beableto afford nonaffiliatedcarriersthesame
directaccessto its BOC OSSthat GM would enjoyif the OI&M restrictionis lifted, then
it needsto explainwhy it couldnot do exactlythesamething withoutbeingrelievedof the
OI&M separationrequirement,sincethenonaffiliatedcarriersto whom direct access
wouldbeprovidedwould obviously notbe integratingtheirown OI&M activitieswith
Verizon’s.

7. Verizon‘s Relianceon ComputerIII isMisplaced

Verizoncriticizesas“revisionisthistory” AT&T’s discussionoftheBOC
SeparationsOrder,37althoughthis decisionwasexpresslycited by theCommissionin the
Non-AccountingSafeguardsOrder,38andcitesastherelevantprecedenttheCommission’s
ComputerIII decision.39It is Verizonthatis engagedin “revisionisthistory” “neglect[ing]
to mention” that theNinth Circuit rejectedthe cost-benefitanalysisappliedby the
Commissionin the ComputerIII proceedingsto eliminate,inter alia, theOI&M
restriction.40Despiteover eightyearssincethecourtofappeals’last remand,the

‘~ PolicyandRulesConcerningtheFurnishingofCustomerPremisesEquipment,
EnhancedServicesandCellular CommunicationsEquipmentby theBell Operating
Companies,CC Docket83-115,ReportandOrder,95 FCC2d 1117, 1144 (1984),
affdsubnom.Illinois Bell TelephoneCompanyv. FCC, 740 F.2d465 (

7
th Cir. 1984),

aJf”don reconsideration,FCC 84-252,49 FedReg. 26056(1984),afj’d subnom.
NorthAmericanTelecommunicationsAssociationv. FCC, 772 F. 2d 1282 (

7
th Cir.

1985).
38 Non-AccountingSafeguardsOrder, at 21984¶ 163 andfn. 389 (“We conclude,aswe

did in theBOC SeparationsOrder,that allowing the sharingof [OI&M] services
would require‘excessive,costlyand burdensomeregulatoryinvolvementin the
operation,plansand day- to-dayactivitiesofthecarrier ... to audit andmonitorthe
accountingplansnecessaryfor suchsharingto takeplace”).

~ VerizonAugust 11, 2003exparteat 5.
40 See,e.g., Cal~forniav. FCC, 39 F.3d919, 930 (9th Cir. 1994);seealso California v.

FCC, 905 F.2d 1217 (
9

th Cir. 1990);California v. FCC, 4 F.3d 1505 (
9

th Cir. 1993).
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Commissionhasyet to issuean orderthatjustifies theview thattheBOCsrely on here.

Sincerely,

AryehFriedman

cc: W. Maher
J. Carlisle
M. Carey
W. Dever
P. Megna
C. Shewman
R. Tanner
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Exhibit K



ai~AT&T

Frank S. Simone Suite 1000
Government Affairs Director 1120 ~ Street, NW

WashingtonDC 20036
202-457-2321
202-263-2660FAX
fsimone©att.com

October31,2003

VIA ELECTRONICFILlING

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S. W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte,CC DocketNo. 96-149,VerizonPetitionfor Forbearancefrom
theProhibitionofsharingOperating,Installation,andMaintenance
FunctionsUnderSection53.203(a)(2)oftheCommission’sRules

DearMs. Dortch:

Attachedpleasefind AT&T’s responseto Verizon’s October27, 2003
submissionin theabove-captionedproceeding.

Consistentwith Section1.1206oftheCommission’srules,lam filing one
electroniccopyofthis noticeandrequestthatyou placeit in therecordoftheabove-
captionedproceeding.

Sincerely,

ATTACHMENT

cc: B. Tramont
C. Libertelli
M. Brill
J. Rosenworcel
D. Gonzalez
L. Zaina
W. Malier



- AT&T

Aryeh S. Friedman Room 3A231
Senior Attorney 900 Route 202/206 North

Bedminster, NJ 07921
Phone: 908 532-1831
Fax: 908 532-1281
EMail: friedmanc~att.com

October31, 2003

VIA E-MAIL

MarleneDortch
Secretary
FederalCommunicationsCommission
~ l2~Street,SW., TW-A-325
Washington,DC 20554

Re: VerizonPetitionfor ForbearancefromtheProhibition ofSharing
Operating, Installation, andMaintenanceFunctionsUnderSection
53.203(a)(2) oftheCommission’sRules,CC DocketNo. 96-149

DearMs. Dortch:

AT&T Corp. (“AT&T”) herebyrespondsto Verizon’sOctober27, 2003 exparte.

First, AT&T has madeit clearthat it seeksa “levelplayingfield,” not
protectionism. AT&T hasrepeatedlyinvokedthe“reality ofthemarket” — that Verizon
hasbeenableto capturesubstantialinterLATA marketsharesshortly afterreceiving
section271 authorityevenwith theOI&M safeguardin place— to demonstratethat the
OI&M hasimposedno meaningfulcostson Verizon. AT&T hasnot, asclaimedby
Verizon,made“a pleafor protectionism.” To the contrary,asAT&T hasdemonstrated
throughoutthis proceeding,the OI&M safeguardis necessaryto ensurethat theBOCs
competeon a levelplayingfield, placingBOCsandtheiraffiliates in thesamepositionas
theircompetitorsin the local andinterLATA markets.2Moreover,theneedfor a level
playing field is asnecessaryin thebusinessmarketasin theresidentialmarketbecause
VerizonandtheotherBOCs maintaina firm grip on critical inputsin thebusinessmarket,
suchasspecialaccess.

Verizon’sOctober27, 2003 exparteat 1.

2 Letterfrom DavidL. Lawsonon behalfofAT&T to MarleneDortch, Secretary,

FederalCommunicationsCommission,November15, 2002,at 1.



Second,Verizon’s expartedoesnot refute that it usesthe “prevailing price”
loopholeto structureits affiliate transactionsin a mannerthat is economicallyirrational
exceptfor thefact thatit will benefitits section272 affiliate (andperhapstangentially
other smallerunaffiliated entities). Nor doesVerizon‘s exparterefuteAT&T’s showing
thatpost-conductaudits arenosubstitutefor structural safeguards. As notedin AT&T’s
October1, 2003 exparte,Verizonhasstructuredits affiliate transactions,suchasits billing
and collectionservice,so asnot to offer discountsbasedon volume ofbusiness(which
might beeconomicallyrational to theextentthatthe discountreflectsvolume-related
savingsthat would bepassedon to purchasers),but ratherto offer discountsbasedupona
specifiedpercentageofbusiness(e.g. 85%of total Verizonenduserbilling).

Becauseapercentageof billing discountdoesnot correlatewith savingsthat might
be realizedby Verizon,Verizon’soffer effectively limits the discountto Verizon’s Section
272 affiliate andperhapsothersmallercompetitors. Suchpricing arrangementshave,in
othercontexts,beenseenby theCommissionpreciselyfor what theyare— attemptsto
discriminatein favoroftheBOC’ssection272 affiliate.3

Moreover,Verizon’sclaimthatthereis a biennialaudit ofthe CAM,4 in no way
refutesAT&T’s demonstrationofthe limited utility ofpost-misconductaudits,particularly
in light ofVerizon’s demonstratedeffortsto delayissuanceof theaudit data. Indeed,
Verizoncontinuesto delay thereleaseof critical auditdata. It hasjust recentlypetitioned
for reviewoftheCommission’sorderdenyingits requestfor confidentialityfor themost
recentSection272 Biennial audit,5eventhoughVerizonlost theverysamemotionwith
respectto its first Section272Biennialaudit. As a resultofVerizon’sactionsin thefirst
Section272 audit proceeding,Verizonwasableto delaythereleaseofthe auditdatafor
almostayearand ahalf afterit wascollected.6 By doing it againwith respectto the

~ SeeAccessChargeReform,Fifth ReportAndOrderAnd FurtherNoticeOfProposed
Rulemaking,14 FCCRcd. 14221 (1999)¶ 134 (TheCommissionspecificallynoted
that “growth discounts,”which offer reducedpricesbasedon growthin local traffic,
“createan artificial advantagefor BOC long distanceaffiliateswith no subscribers,
relativeto existing IXCs andothernewentrants”). Seealso, CommentsofAT&T
Corp.,WC DocketNo. 02-150, at 47-51 (filed July 11, 2002)(“AT&T Alabama271
Comments”)(BellSouthsimilarly proposedatariff thatwould establisha
discriminatorygrowthdiscountthat would favorBellSouth’slong distanceaffiliate
over large,establishedIXCs suchasAT&T).

‘~ Verizon’sOctober27, 2003 exparteat 2-3.
~ SeeVerizon’sApplicationforReviewin EB-03-IH-0341filed on August 14, 2003.
6 In theMatterofAccountingSafeguardsUnder theTelecommunicationsActof1996:

Section272(d)BiennialAuditProcedures,MemorandumOpinion andOrder,CC
DocketNo. 96-150(rel. Jan.10, 2002). Verizonfiled aPetitionfor Reconsideration
andRequestfor Stayon January15, 2002, andpursuantto an Orderissuedby the
Commissionon January23, 2002,theunredactedversionwasmadeavailableon
February6, 2002. Thus, contraryto Verizon’sassertionat Verizon’sOctober27,
2003 exparteat 3 n. 1, Verizon,by redactingthedataandthenrepeatedlyopposing
disclosure,successfullydelayedthe releaseoftheauditdatafor almosteight months;
by thattime thedata,the latestof whichwascollectedin September2000, wasalmost
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secondSection272 audit, Verizonwill be ableto delaythereleaseofthat auditdatafor an
equivalentperiodoftime. Moreover,asshownin AT&T’s October1, 2003exparte,there
wasno effectiveremedyfor theSection272 violationsidentifiedin thefirst Section272
audit. Specifically:(1) thestatuteoflimitations hadrunfor a key violation, so thatall the
Commissioncould do was“admonish”Verizon;and(2) Verizondeviatedfrom the
auditingguidelines,providingdatain a formatthatprecludedtheCommissionfrom
determiningwhetherotherviolations occurred.7

Third, GNI’s now concededjointuseof theLEC’s OSSwill “inevitably” leadto
discrimination andcostmisallocation. Verizon’sOctober27, 2003 expartemakesit
clearthatif theOI&M forbearancepetition is granted,Verizonwill be using“the local
exchangecarrier’sOSSsto provideOI&M servicesto thesection272 affiliate.”8 As the
Commissionfoundin theNon-AccountingSafeguardsOrder, allowing aBOC to provide
networkrelatedserviceson behalfofan affiliate, “would inevitablyafford theaffiliate
accessto theBOC’s facilities that is superiorto thatgrantedto theaffiliate’s competitors,”
and“would createsubstantialopportunitiesfor impropercostallocation.”9

This is madeevidentby Verizon’s failureto addressthe inevitablerisk that the
LEC will provideits affiliate with superioraccessto its OSS.’°Verizonalsofails to
explainits pastclaimsthat its LEC cannotprovideunaffiliatedIXCs with comparable
direct accessto theirOSSs.” Nor hasVerizonaddressedthe issueof likely cost
misallocationwith respectto thecommonOSS upgrades,asmorefully explainedin Dr.
Selwyn’sprior declarationin this proceeding-- thatto theextentthe OSSupgradewill be
utilized on an integratedbasis,theBOC could treatboth theupgradeand subsequent
ongoingmaintenanceexpensesasa“commoncost,” and “any non-zeroallocationofthese
incrementalsystemdevelopmentandmaintenancecoststo POTSwouldhavetheeffectof
shiftingcostsawayfrom thecompetitivelongdistancecompan~yandonto regulated
monopolylocal exchangeservice” (emphasisin theoriginal).’

Fourth, Verizonutterly mischaracterizesits prior “absorption” claim in an
attemptto minimize it. Verizon seeksto minimize the OI&M coststhe LECwill “absorb,”
notingthat in its June24, 2003 exparteit hadstatedthat forbearancewould only relieveit
of30°/hofits “Workforce & Employeerelatedexpenses.”3However,in thatsameex
parte, Verizonalso statedthat GNT would save95%ofits costsfor “Professional

18 monthsold. Verizonappearsto bedoing preciselythe samething with thesecond
Section272 audit data.

~ AT&T’s October1, 2003 exparteat 6, n. 28.
8 Jdat4
~ Non-AccountingSafeguardsOrder¶ 12 (citing BOCSeparationsOrder, 95 F.C.C.2d

1117 (1983))(emphasisadded).
~° Verizonstatesonly that“the 272 affiliatesandothercarrierswould only haveaccess

to dataabouttheirown networksin thoseOSSs”Verizon’sOctober27, 2003 exparte
at 3.

“ SeeAT&T’s October1, 2003 exparteat 8 and note36.
12 Ex ParteDeclarationofLeeL. Selwyn, in CC DocketNo. 96-149,July 9, 2003¶ 18.
13 Verizon’sOctober27, 2003 exparteat 4.
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Services,”and80%ofits “Back Office” expenses.’4As previouslyshownby AT&T, not
only areVerizon’s savingsclaimsutterly unsubstantiated,’5but the magnitudeof savings
Verizonattributesto “absorption”by theLEC’s workforce (whether20%,1630%or 80-
95%) cannotbe attributedto “efficiencies,”asclaimedby Verizon. At VerizonLD’s level
of operations,its networkprovider,GNI, shouldbe operatingat or nearminimumaverage
cost, i.e., shouldhavebeenableto achievemostor all ofthepotentialeconomiesofscale
or scope(i.e., shouldhaveachieved“minimum efficient scale”), suchthatthe magnitudeof
any bonafideadditionaleconomiesofscalewould be minimal, perhapsevenzero.17 Thus,
any savingsabovethis level will resultonly becausetheLEC hasexcesscapacitypaidfor
by its ratepayers— excesscapacitythat it is nowwilling to provideto GM for free.’8

Finally, Verizondoesn’tcontestAT&T’sshowingthat even~fCALLSwerepure
pricecaps Verizonwouldstill havea powerful incentiveto shjft costsout ofits long
distanceaffiliates to enhancetheir ability to competewith nonintegratedrivals. In any
event, Verizonhas utterlyfailed to refuteAT&T’s showingthat CALLS arenotpure
price caps. In its prior filings, AT&T demonstratedthatevenif CALLS werepureprice
caps,Verizonhasstrongincentivesto discriminateagainstnonintegratedrivals andto
misallocatecosts.’9 Verizon’sOctober27, 2003 expartedoesnot addressthatissueat all.
Instead,Verizoncitesto dataon thenumberof retail linesVerizon lost in the lastthree
yearsandthepercentageof minutesofuseon retail serviceslost in the lastquarter,2°
challengingonly AT&T’s assertionaboutthe likelihoodthatthe Commissionwill
reexamineILEC pricecapsin July 2005whenCALLSexpires. However,the data,evenif
correct,neitherdemonstratethat the level of competitionis (or in 2005 will be) sufficient

14 SeeVerizon’s June24, 2003 exparteat 7 (emphasisadded)and Table 1 at 8-9.
‘~ Verizonfailed to providebothaffidavits by thepersonsVerizonidentifiedashaving

“personalknowledge”explaininghowtheseipse dixit numberswerederivedandthe
underlyingdataeventhoughaProtectiveOrderwasin place.AT&T’s October1,
2003 exparteat 3.

16 Verizon’sOctober30 letterto CommissionerAdelsteinnow suggeststhatthe savings
realizedby havingtheseservicesabsorbedby theLEC will exceed20%ofits total
savings.Letterfrom Kathryn C. Brown, SeniorVicePresident,Verizon,to
CommissionerJonathanS. Adelstein,October31, 2003 at 2 ($39million out of$183
million). AT&T would furthernotethatthedisclosureofthedollar figure in the
Adelsteinletterdemonstratesthe shamnatureofVerizon’s requestfor confidential
treatmentsincethis informationwaspreviouslyredacted.

17 AT&T’s October1, 2003 ex parteat 4-5.
18 AT&T furtherdemonstratedthat Verizoncouldachievethesamesavingsby having

third partycall centeroperatorsprovide theseservices,therebyretainingthebenefits
ofstructuralsavingsand allowing Verizonto avoid theconstructionandoperation
costsit claimsit hasincurredby providingOI&M services. Id. at 5.

19 Seee.g.,Ex ParteDeclarationofLeeL. Selwyn,appendedto AT&T’s Comments
CC DocketNo. 96-149(November15, 2002)¶~44-45;DeclarationofLeeL. Selwyn
appendedto AT&T’s Commentsin theNon-DominanceFNPRIvI(June30, 2003)¶~T
97-103;ReplyDeclarationofLeeL. Selwyn appendedto AT&T’s Commentsin the
Non-DominanceFNPRIvI(July 28, 2003)¶~J57-58.

20 Verizon’sOctober27, 2003 exparteat4.

-4-



to constrainrateseffectively2’ norchangeVerizon’s currentincentivesto misallocatecosts
regardlessofwhetherornotthe CommissionultimatelyreexaminesILEC pricecapsin
July 2005,

Sincerely,

AryehFriedman

cc: B. Tramont
C. Libertelli
M. Brill
J. Rosenworcel
D. Gonzalez
L. Zaina
W. Maher

21 See,e.g., AT&T’s Comments,WC DocketNo. 02-112andCC DocketNo. 00-175,

June30, 2003 at 17, andbecause
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